
FEDERAL REQUIREMENTS FOR PURCHASE ORDER CONTRACTS 
 

TERMINATION, DEFAULT, AND REDUCTIONS IN FUNDING 

 I. Termination by the City Without Cause 

A. The City shall have the right to terminate this Agreement, in whole or in part, 
without cause, in accordance with the provisions of Section V. 

B. If the City terminates this Agreement pursuant to Section V, the following 
provisions apply.  The City shall not incur or pay any further obligation pursuant to this 
Agreement beyond the termination date set by the City pursuant to Section V.  The City shall 
pay for services provided in accordance with this Agreement prior to the termination date.  In 
addition, any obligation necessarily incurred by the Contractor on account of this Agreement 
prior to receipt of notice of termination and falling due after the termination date shall be paid by 
the City in accordance with the terms of this Agreement.  In no event shall such obligation be 
construed as including any lease or other occupancy agreement, oral or written, entered into 
between the Contractor and its landlord. 

 II. Reductions in Federal, State and/or City Funding 

A. This Agreement is funded in whole or in part by funds secured from the federal, 
State and/or City governments.  Should there be a reduction or discontinuance of such funds by 
action of the federal, State and/or City governments, the City shall have, in its sole discretion, 
the right to terminate this Agreement in whole or in part, or to reduce the funding and/or level of 
services of this Agreement caused by such action by the federal, State and/or City 
governments, including, in the case of the reduction option, but not limited to, the reduction or 
elimination of programs, services or service components; the reduction or elimination of 
contract-reimbursable staff or staff-hours, and corresponding reductions in the budget of this 
Agreement and in the total amount payable under this Agreement.  Any reduction in funds 
pursuant to this Section shall be accompanied by an appropriate reduction in the services 
performed under this Agreement. 

B. In the case of the reduction option referred to in Paragraph A, above, any such 
reduction shall be effective as of the date set forth in a written notice thereof to the Contractor, 
which shall be not less than thirty (30) Days from the date of such notice.  Prior to sending such 
notice of reduction, the Department shall advise the Contractor that such option is being 
exercised and afford the Contractor an opportunity to make within seven (7) Days any 
suggestion(s) it may have as to which program(s), service(s), service component(s), staff or 
staff-hours might be reduced or eliminated, provided, however, that the Department shall not be 
bound to utilize any of the Contractor’s suggestions and that the Department shall have sole 
discretion as to how to effectuate the reductions. 

C. If the City reduces funding pursuant to this Section, the following provisions 
apply.  The City shall pay for services provided in accordance with this Agreement prior to the 
reduction date.  In addition, any obligation necessarily incurred by the Contractor on account of 
this Agreement prior to receipt of notice of reduction and falling due after the reduction date 
shall be paid by the City in accordance with the terms of this Agreement.  In no event shall such 
obligation be construed as including any lease or other occupancy agreement, oral or written, 
entered into between the Contractor and its landlord. 
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D. To the extent that the reduction in public funds is a result of the State determining 
that the Contractor may receive medical assistance funds pursuant to title eleven of article five 
of the Social Services Law to fund the services contained within the scope of a program under 
this Agreement, then the notice and effective date provisions of this section shall not apply, and 
the Department may reduce such public funds authorized under this Agreement by informing 
the Contractor of the amount of the reduction and revising attachments to this agreement as 
appropriate.   

 III. Contractor Default 

A. The City shall have the right to declare the Contractor in default: 

1. Upon a breach by the Contractor of a material term or condition of this 
Agreement, including unsatisfactory performance of the services; 

2. Upon insolvency or the commencement of any proceeding by or against 
the Contractor, either voluntarily or involuntarily, under the Bankruptcy Code or relating 
to the insolvency, receivership, liquidation, or composition of the Contractor for the 
benefit of creditors; 

3. If the Contractor refuses or fails to proceed with the services under the 
Agreement when and as directed by the Commissioner; 

4. If the Contractor or any of its officers, directors, partners, five percent 
(5%) or greater shareholders, principals, or other employee or person substantially 
involved in its activities are indicted or convicted after execution of the Agreement under 
any state or federal law of any of the following: 

a. a criminal offense incident to obtaining or attempting to obtain or 
performing a public or private contract; 

b. fraud, embezzlement, theft, bribery, forgery, falsification, or 
destruction of records, or receiving stolen property; 

c. a criminal violation of any state or federal antitrust law; 

d. violation of the Racketeer Influence and Corrupt Organization Act, 
18 U.S.C. § 1961 et seq., or the Mail Fraud Act, 18 U.S.C. § 1341 et seq., for 
acts in connection with the submission of bids or proposals for a public or private 
contract; 

e. conspiracy to commit any act or omission that would constitute 
grounds for conviction or liability under any statute described in subparagraph (d) 
above; or 

f. an offense indicating a lack of business integrity that seriously and 
directly affects responsibility as a City vendor. 

5. If the Contractor or any of its officers, directors, partners, five percent 
(5%) or greater shareholders, principals, or other employee or person substantially 
involved in its activities are subject to a judgment of civil liability under any state or 
federal antitrust law for acts or omissions in connection with the submission of bids or 
proposals for a public or private contract; or 

6. If the Contractor or any of its officers, directors, partners, five percent 
(5%) or greater shareholders, principals, or other employee or person substantially 
involved in its activities makes or causes to be made any false, deceptive, or fraudulent 
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material statement, or fail to make a required material statement in any bid, proposal, or 
application for City or other government work. 

B. The right to declare the Contractor in default shall be exercised by sending the 
Contractor a written notice of the conditions of default, signed by the Commissioner, setting 
forth the ground or grounds upon which such default is declared (“Notice to Cure”).  The 
Contractor shall have ten (10) Days from receipt of the Notice to Cure or any longer period that 
is set forth in the Notice to Cure to cure the default.  The Commissioner may temporarily 
suspend services under the Agreement pending the outcome of the default proceedings 
pursuant to this Section. 

C. If the conditions set forth in the Notice to Cure are not cured within the period set 
forth in the Notice to Cure, the Commissioner may declare the Contractor in default pursuant to 
this Section.  Before the Commissioner may exercise his or her right to declare the Contractor in 
default, the Commissioner shall give the Contractor an opportunity to be heard upon not less 
than five (5) business days notice.  The Commissioner may, in his or her discretion, provide for 
such opportunity to be in writing or in person.  Such opportunity to be heard shall not occur prior 
to the end of the cure period but notice of such opportunity to be heard may be given prior to the 
end of the cure period and may be given contemporaneously with the Notice to Cure. 

D. After the opportunity to be heard, the Commissioner may terminate the 
Agreement, in whole or in part, upon finding the Contractor in default pursuant to this Section, in 
accordance with the provisions of Section V. 

E. The Commissioner, after declaring the Contractor in default, may have the 
services under the Agreement completed by such means and in such manner, by contract with 
or without public letting, or otherwise, as he or she may deem advisable in accordance with 
applicable PPB Rules.  After such completion, the Commissioner shall certify the expense 
incurred in such completion, which shall include the cost of re-letting.  Should the expense of 
such completion, as certified by the Commissioner, exceed the total sum which would have 
been payable under the Agreement if it had been completed by the Contractor, any excess shall 
be promptly paid by the Contractor upon demand by the City.  The excess expense of such 
completion, including any and all related and incidental costs, as so certified by the 
Commissioner, and any liquidated damages assessed against the Contractor, may be charged 
against and deducted out of monies earned by the Contractor. 

 IV. Force Majeure 

A. For purposes of this Agreement, a force majeure event is an act or event beyond 
the control and without any fault or negligence of the Contractor (“Force Majeure Event”).  Such 
events may include, but are not limited to, fire, flood, earthquake, storm or other natural 
disaster, civil commotion, war, terrorism, riot, and labor disputes not brought about by any act or 
omission of the Contractor. 

B. In the event the Contractor cannot comply with the terms of the Agreement 
(including any failure by the Contractor to make progress in the performance of the services) 
because of a Force Majeure Event, then the Contractor may ask the Commissioner to excuse 
the nonperformance and/or terminate the Agreement.  If the Commissioner, in his or her 
reasonable discretion, determines that the Contractor cannot comply with the terms of the 
Agreement because of a Force Majeure Event, then the Commissioner shall excuse the 
nonperformance and may terminate the Agreement.  Such a termination shall be deemed to be 
without cause. 
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C. If the City terminates the Agreement pursuant to this Section, the following 
provisions apply.  The City shall not incur or pay any further obligation pursuant to this 
Agreement beyond the termination date.  The City shall pay for services provided in accordance 
with this Agreement prior to the termination date.  Any obligation necessarily incurred by the 
Contractor on account of this Agreement prior to receipt of notice of termination and falling due 
after the termination date shall be paid by the City in accordance with the terms of this 
Agreement. In no event shall such obligation be construed as including any lease or other 
occupancy agreement, oral or written, entered into between the Contractor and its landlord. 

 V. Procedures for Termination 

A. The Department and/or the City shall give the Contractor written notice of any 
termination of this Agreement.  Such notice shall specify the applicable provision(s) under which 
the Agreement is terminated and the effective date of the termination.  Except as otherwise 
provided in this Agreement, the notice shall comply with the provisions of this Section.  For 
termination without cause, the effective date of the termination shall not be less than ten (10) 
Days from the date the notice is personally delivered, or fifteen (15) Days from the date the 
notice is either sent by certified mail, return receipt requested, or sent by fax and deposited in a 
post office box regularly maintained by the United States Postal Service in a postage pre-paid 
envelope.  In the case of termination for default, the effective date of the termination shall be as 
set forth above for a termination without cause or such earlier date as the Commissioner may 
determine.  If the City terminates the Agreement in part, the Contractor shall continue the 
performance of the Agreement to the extent not terminated. 

B. Upon termination or expiration of this Agreement, the Contractor shall comply 
with the City close-out procedures, including but not limited to: 

1. Accounting for and refunding to the Department, within forty-five (45) 
Days, any unexpended funds which have been advanced to the Contractor pursuant to 
this Agreement; 

2. Furnishing within forty-five (45) Days an inventory to the Department of all 
equipment, appurtenances and property purchased through or provided under this 
Agreement and carrying out any Department or City directive concerning the disposition 
of such equipment, appurtenances and property; 

3. Turning over to the Department or its designees all books, records, 
documents and material specifically relating to this Agreement that the Department has 
requested be turned over; 

4. Submitting to the Department, within ninety (90) Days, a final statement 
and report relating to the Agreement.  The report shall be made by a certified public 
accountant or a licensed public accountant; and 

5. Providing reasonable assistance to the Department in the transition, if 
any, to a new contractor. 

 VI. Miscellaneous Provisions 

A. The Commissioner, in addition to any other powers set forth in this Agreement or 
by operation of Law, may suspend, in whole or in part, any part of the services to be provided 
under this Agreement whenever in his or her judgment such suspension is required in the best 
interest of the City.  If the Commissioner suspends this Agreement pursuant to this Section, the 
City shall not incur or pay any further obligation pursuant to this Agreement beyond the 
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suspension date until such suspension is lifted.  The City shall pay for services provided in 
accordance with this Agreement prior to the suspension date.  In addition, any obligation 
necessarily incurred by the Contractor on account of this Agreement prior to receipt of notice of 
suspension and falling due during the suspension period shall be paid by the City in accordance 
with the terms of this Agreement. 

B. Notwithstanding any other provisions of this Agreement, the Contractor shall not 
be relieved of liability to the City for damages sustained by the City by virtue of the Contractor’s 
breach of the Agreement, and the City may withhold payments to the Contractor for the purpose 
of set-off in the amount of damages due to the City from the Contractor. 

C. The rights and remedies of the City provided in this Article shall not be exclusive 
and are in addition to all other rights and remedies provided by Law or under this Agreement. 

 

COPYRIGHTS, PATENTS, INVENTIONS 

Copyrights 

A. Any reports, documents, data, photographs, deliverables, and/or other materials 
produced pursuant to this Agreement, and any and all drafts and/or other preliminary materials 
in any format related to such items produced pursuant to this Agreement, shall upon their 
creation become the exclusive property of the City. 

B. Any reports, documents, data, photographs, deliverables, and/or other materials 
provided pursuant to this Agreement (“Copyrightable Materials”) shall be considered “work-
made-for-hire” within the meaning and purview of Section 101 of the United States Copyright 
Act, 17 U.S.C. § 101, and the City shall be the copyright owner thereof and of all aspects, 
elements and components thereof in which copyright protection might exist.  To the extent that 
the Copyrightable Materials do not qualify as “work-made-for-hire,” the Contractor hereby 
irrevocably transfers, assigns and conveys exclusive copyright ownership in and to the 
Copyrightable Materials to the City, free and clear of any liens, claims, or other encumbrances.  
The Contractor shall retain no copyright or intellectual property interest in the Copyrightable 
Materials.  The Copyrightable Materials shall be used by the Contractor for no purpose other 
than in the performance of this Agreement without the prior written permission of the City.  The 
Department may grant the Contractor a license to use the Copyrightable Materials on such 
terms as determined by the Department and set forth in the license. 

C. The Contractor acknowledges that the City may, in its sole discretion, register 
copyright in the Copyrightable Materials with the United States Copyright Office or any other 
government agency authorized to grant copyright registrations.  The Contractor shall fully 
cooperate in this effort, and agrees to provide any and all documentation necessary to 
accomplish this. 

D. The Contractor represents and warrants that the Copyrightable Materials:  (i) are 
wholly original material not published elsewhere (except for material that is in the public 
domain); (ii) do not violate any copyright law; (iii) do not constitute defamation or invasion of the 
right of privacy or publicity; and (iv) are not an infringement, of any kind, of the rights of any third 
party.  To the extent that the Copyrightable Materials incorporate any non-original material, the 
Contractor has obtained all necessary permissions and clearances, in writing, for the use of 
such non-original material under this Agreement, copies of which shall be provided to the City 
upon execution of this Agreement. 
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E. If the services under this Agreement are supported by a federal grant of funds, 
the federal and State government reserves a royalty-free, non-exclusive irrevocable license to 
reproduce, publish, or otherwise use and to authorize others to use, for federal or State 
government purposes, the copyright in any Copyrightable Materials developed under this 
Agreement. 

F. If the Contractor publishes a work dealing with any aspect of performance under 
this Agreement, or with the results of such performance, the City shall have a royalty-free, non-
exclusive irrevocable license to reproduce, publish, or otherwise use such work for City 
governmental purposes. 

Patents and Inventions 

The Contractor shall promptly and fully report to the Department any discovery or 
invention arising out of or developed in the course of performance of this Agreement.  If the 
services under this Agreement are supported by a federal grant of funds, the Contractor shall 
promptly and fully report to the federal government for the federal government to make a 
determination as to whether patent protection on such invention shall be sought and how the 
rights in the invention or discovery, including rights under any patent issued thereon, shall be 
disposed of and administered in order to protect the public interest. 

Pre-existing Rights 

In no case shall the above sections apply to, or prevent the Contractor from asserting or 
protecting its rights in any discovery, invention, report, document, data, photograph, deliverable, 
or other material in connection with or produced pursuant to this Agreement that existed prior to 
or was developed or discovered independently from the activities directly related to this 
Agreement. 

 

ENERGY CONSERVATION 

The contractor agrees to comply with mandatory standards and policies relating to 
energy efficiency which are contained in the New York State energy conservation plan issued in 
compliance with the Energy Policy and Conservation Act (Pub. L. 94-163, 89 Stat. 871). 

 

CLEAN AIR AND WATER 

The Contractor agrees to comply with all applicable standards, orders or regulations 
issued under Section 306 of the Clean Air Act (42 U.S.C. 1857(h)), section 508 of the Clean 
Water Act (33 U.S.C. 1368), Executive Order 11738, and Environmental Protection Agency 
regulations.  
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ACCESS TO RECORDS  

The following access to records requirements apply to this Contract: 

1. The Contractor agrees to provide OEM, DHS, the Comptroller General of the United States 
or any of their authorized representatives access to any books, documents, papers and records 
of the Contractor which are directly pertinent to this contract for the purposes of making audits, 
examinations, excerpts and transcriptions. 

2. The Contractor agrees to permit any of the foregoing parties to reproduce by any means 
whatsoever or to copy excerpts and transcriptions as reasonably needed. 

3. The Contractor agrees to maintain all books, records, accounts and reports required under 
this contract for a period of not less than three years after the date of termination or expiration 
of this contract, except in the event of litigation or settlement of claims arising from the 
performance of this contract, in which case Contractor agrees to maintain same until OEM, 
DHS, the Comptroller General, or any of their duly authorized representatives, have disposed of 
all such litigation, appeals, claims or exceptions related thereto.  

 

CONTRACTS INVOLVING FEDERAL PRIVACY ACT REQUIREMENTS  

The following requirements apply to the Contractor and its employees that administer 
any system of records on behalf of the Federal Government under any contract: 

(1) The Contractor agrees to comply with, and assures the compliance of its employees 
with, the information restrictions and other applicable requirements of the Privacy Act of 1974,  

5 U.S.C. § 552a. Among other things, the Contractor agrees to obtain the express 
consent of the Federal Government before the Contractor or its employees operate a system of 
records on behalf of the Federal Government. The Contractor understands that the 
requirements of the Privacy Act, including the civil and criminal penalties for violation of that 
Act, apply to those individuals involved, and that failure to comply with the terms of the Privacy 
Act may result in termination of the underlying contract. 

 

CIVIL RIGHTS  

The following requirements apply to the contract: 

(1) Nondiscrimination - In accordance with Title VI of the Civil Rights Act, as amended, 
42 U.S.C. § 2000d, section 303 of the Age Discrimination Act of 1975, as amended, 42 U.S.C. 
§ 6102, section 202 of the Americans with Disabilities Act of 1990, 42 U.S.C. § 12132, the 
Contractor agrees that it will not discriminate against any employee or applicant for employment 
because of race, color, creed, national origin, sex, age, or disability. In addition, the Contractor 
agrees to comply with applicable Federal implementing regulations.  
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(2) Equal Employment Opportunity – If this is a contract for construction, the following 
equal employment opportunity requirements apply: 

(a) Race, Color, Creed, National Origin, Sex - In accordance with Title VII of the Civil 
Rights Act, as amended, 42 U.S.C. § 2000e, the Contractor agrees to comply with all applicable 
equal employment opportunity requirements of U.S. Department of Labor (U.S. DOL) 
regulations, "Office of Federal Contract Compliance Programs, Equal Employment Opportunity, 
Department of Labor," 41 C.F.R. Parts 60 et seq., (which implement Executive Order No. 
11246, "Equal Employment Opportunity," as amended by Executive Order No. 11375, 
"Amending Executive Order 11246 Relating to Equal Employment Opportunity," 42 U.S.C. § 
2000e note), and with any applicable Federal statutes, executive orders, regulations, and 
Federal policies that may in the future affect construction activities undertaken in the course of 
the Project. The Contractor agrees to take affirmative action to ensure that applicants are 
employed, and that employees are treated during employment, without regard to their race, 
color, creed, national origin, sex, or age. Such action shall include, but not be limited to, the 
following: employment, upgrading, demotion or transfer, recruitment or recruitment advertising, 
layoff or termination; rates of pay or other forms of compensation; and selection for training, 
including apprenticeship.  

(b) Age - In accordance with section 4 of the Age Discrimination in Employment Act of 
1967, as amended, 29 U.S.C. § 623, the Contractor agrees to refrain from discrimination 
against present and prospective employees for reason of age.  

(c) Disabilities - In accordance with section 102 of the Americans with Disabilities Act, as 
amended, 42 U.S.C. § 12112, the Contractor agrees that it will comply with the requirements of 
U.S. Equal Employment Opportunity Commission, "Regulations to Implement the Equal 
Employment Provisions of the Americans with Disabilities Act," 29 C.F.R. Part 1630, pertaining 
to employment of persons with disabilities. (3) The Contractor also agrees to include these 
requirements in each subcontract financed in whole or in part with Federal assistance, modified 
only if necessary to identify the affected parties. 

 
ADDITIONAL FEDERAL CONDITIONS FOR CONSTRUCTION 

 
In the event that this Agreement involves Construction work, design for Construction or 

Construction services, all such work or services performed or administered by the Contractor 
shall be subject to the following additional requirements. 
 

(a) Federal Labor Standards:  The Contractor will comply with the following: 
 

(i) The Davis-Bacon Act:  In Construction contracts involving an excess of 
$2000, unless exclusively in connection with the rehabilitation of a 
structure designed for residential use by less than 8 families, all laborers 
and mechanics must be paid at a rate not less than those determined by 
the Secretary of Labor to be prevailing for the City, which rates are to be 
provided by the Agency.  These wage rates are a federally mandated 
minimum only, and will be superseded by any State or City requirement 
mandating higher wage rates.  The Contractor also agrees to comply with 
Department of Labor Regulations pursuant to the Davis-Bacon Act found 
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in 29 CFR Parts 1, 3, 5 and 7 which enforce statutory labor standards 
provisions. 
 

(ii) Sections 103 and 107 of the Contract Work Hours and Safe Standards 
Act, which provides that no laborer or mechanic shall be required or 
permitted to work more than eight hours in a calendar day or in excess of 
forty hours in any workweek, unless such laborer or mechanic is paid at 
an overtime rate of 1½ times his/her basic rate of pay for all hours worked 
in excess of these limits, under any Construction Agreement costing in 
excess of $2000.  In the event of a violation of this provision, the 
Contractor shall not only be liable to any affected employee for his/her 
unpaid wages, but shall be additionally liable to the United States for 
liquidated damages. 

 
(iii) The Copeland “Anti-Kickback” Act, as supplemented by the regulations 

contained in 29 CFR Part 3, requiring that all laborers and mechanics 
shall be paid unconditionally and not less often than once a week, and 
prohibiting all but “permissible” salary deductions. 

 
(iv) The above provisions shall be included in all subcontracts for work in 

connection with this Agreement. 

 




